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Mr, Gene HMeClellan " Concur.

State Represcntative '

8307 N. 29th Drilve MORRIS ROZAR

Phoenix 2, Arizona
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Dear Mr, lcClellan: SR

I have rephrased your letter of Ausust 22nd relative to

the following question, to divide it into two questions
as follous: _ 7

Assuminz that a taxpayer filed a State Incore
Tax Return after the return date, on which the
total tax amounts to $50, Assume further that

$40 of the {50 tax has been withheld and paid
to the State,

1. Does the late filling penalty provision of A.R.S, §43-180
apply to the total tax due, i.e. ¥50., or does it merely apply
to the balance due, i.e., $10.?7 '

2. Assuning the saue state of facts, does the interest pro-
vision of ;43-181 apply to the total tax due, 1.e., $50., or
to the balance due, 1.e., $10.?

ANS5Rs

-1, The penalty is assesscd on the total tax, 1.c., $50.

2. Interest is assessed on the balance due, i.e., 510.

The penalty provision under our income tax statutes are set
forth in part, as follows:

"A.R,S. §43-180, Payments and Assessrmonts-pcnaltics

(a) Fallure to file return, penalty. If any tax-
payer fails to make and file a roturn required by this
title on or before the due date of the return or the
due date as extoended by the tax commission, then, ,un-
less 1t is shown that the fallure is due to reasonable
causc and not due to willful noplect, flve per cent of
the tax shall be added to the tax for cach thirty days
or fraction thereof elapsing between the due date of
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the return and the date on which filed, but the b
total benalty shall not exceced fwonty-five per

ceent of the tax, The benalty so added to the tax

8hall be due and payable upon notice and denand

from the tax corriigaion, " (2.phasis added),

It will be noted that the acetion notzd above refers only to
the "tax" and not to the "tax due" or to the "unpaid balance,"
This in 1tsclf would pive risc to a presumption that the pen-
alty is to bo assesacd on tie whole anount, It would also ap-
Pear from a practical viewpolnt that tha lesislature felt that
the benalty, in order to have any real effectiveness at all,
must apply to the total arount, rather than to the deflciency,

A larse nunber of persons bPay thelr state incone tax entirely by
neansg of withholding provisions, and tho armount ouing over and
above the amount withheld is Usually quite sriall and a penalty
of 573 on that amount would be almost negligible and Ineffective
83 a penalty,

This legislative interpretation 1g reinforeed by the languase

used rezarding the Interest due on late Payments. That statute
is as follows:

"A.R,.S., ¥43-181, Interest and penalty for failure
Lo remit

(&) PFailure to rondt

(1) If the tax imposed by this title, whother
deternmined by the tax cormilssion or the taxpayer,
Or any installment or portion of the tax is not
paid on or before the date prescribed in its pay-
lnent, there shall be collcected, as g part of the
tax, interest upon the unpaid amount at the rate
of sixX per cent peXr year f'rou the data presceribed
for 1ts payment until it is paid,"

(imphasis addcds

The above clearly shows that tha interest ig only charged on the
balance due, in oup exauple, on the $10. Thig difference in
languape to deaeribe the amount of tax affected appearing in
eonsccutive sections of tho law clearly shous that a difference
in the cffeet was intendedq,

OQur income tax law was adopted in the Internal Revenue Code of
1954, A.R.S, $43-180(a) is a duplicata (vith minor technical
varlances) of 28 U.s.C, 406-51(a). The Federal Government, howe
ever, has an additional y20 UeSeCoy $66-51(b) which spoecifically
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gtates that the penalty shall only be on that part of the

tax which has not becn pald on or before the duo date. How-
ever, under the prior 1nternal revenue codes the prosent sub-
goction (b) of ,26-6051 was not in erfect, During that time
two fodaral decisions held thau the pcenalty provision apply

to the total tax., Thoy ares Pluniccit Ve Cousiisgioner of
Intcernal Revenue, 110 fod.2d, 055 (1241) and Maer, #ilk
Products Corporation v, the Unlted Stales, 4) Fod, 24 9060,

70 Ct, Cl 1569 (1930). Thus the Federal interpretation of

the federal law, at a tlme as it rcad exactly as our law
reads, was in accord with this opinlon, It is a seneral

rule of statutory conatruction that thoe decislons of other
courts upon sinilar statutes from which the statute 1n issue
38 dorlved are presuncd to have been consldered by the lezis-
latura, and thelr interprotations followed, Sutherland,
Statutory Construction +5201-5211, “The tax commigssion has
unifornly, since the enactment of our incoma tax statutes,
treated A.R.S. $43-180 as lumposing a penalty upon the entire
tax. ‘This long-standing adninistrative lnterpretavion is

also authority for the proposition that the penalty is assessed
on the entire amount of the tax. See Lonz v, Dick, 37 Ariz, 25,
347 P,2d. 581 (1959).

ROBZRT W. PICKRELL
The Attorney Genecral

PHILIP M. HAGGERTY
Asslstant Attornequeneral
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